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The Rule of Law and Inquests- Address to Justice of the Peace Association 

 

Rule of Law is a broad concept. I am not proposing to give you a St Patrick’s Day 

homily. Given the measure of your life experience including your close involvement 

with the law I wish to deal with the subject specifically. I have chosen to address you 

on the interaction between the Rule of Law and Inquests.  

But first, what does rule of law mean?  Originally it is a translation from the Latin phrase 
imperium legume, known to Romans as the empire of laws and not the empire of men. 
The Roman concept of rule of law assumed the pursuit of justice through law, without 
reliance on executive government.  This led to a debate as to whether rule of law 
means mere legalism, procedural regularity. 
 
Namely, that the State observes the procedural aspects of the common law and the 

black letter of legislated law.  But rule of law is taken to mean a lot more nowadays.  

Perhaps not so much as to suggest that all human rights concepts are embraced by 

rule of law. Fundamentally rule of law requires that laws be made and enforced to 

serve a proper purpose, namely, the common good.  It is of course the common good 

by which States that claim to be based on rule of law should be judged. The pursuit of 

individual rights must leave space for the maintenance of the common good. 

As you know, coronial law in Australia goes back to the very Norman origins of our 

common law. However, the first official mention of the coroner in the sense that we 

know it today comes from 12th Century Medieval England – as does the Justice of the 

Peace. The coroner’s role was formally outlined in Article 20 of the Articles of Eyre in 

1194, which was to ‘keep the pleas of the Crown’. Each county had three coroners 

(originally Knights) and a clerk (usually a poor man), who recorded requests on the 

“Coroner’s Rolls” to service the circulating court. This role was therefore primarily 

established for the financial benefit of the Crown in securing revenue through sourcing 

cases of unexplained deaths and launching investigations into their causes of 

manslaughter or murder, accidental or natural reasons.  

In these medieval times, the process of an inquiry into the death of an individual was 

very much a hue and cry. Unexplained deaths, particularly those found on the 

highways and byways of old England, when justice was not centralised, uneven and 

arbitrary, and the local assizes infrequent, the hue and cry was undertaken usually as 

an immediate response within the locality in which the body had been found, or the 

unexplained or disputed violent death or fire occurred. Witnesses would be gathered, 

suspects rounded up, and an inquiry held by those who had a level of control in the 

district, like the sheriff or local bailiff who sat in a local hall, sometimes in a town hall, 

sometimes a pub, or sometimes al fresco. 

After the 14th century the powers of the coroner declined rapidly, and the office of the 

coroner went in limbo for hundreds of years. In fact, in early Australian colonial years, 

the role of the coroner in inquests into deaths was undertaken by the Justice of the 

Peace. 
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The Industrial Revolution in the 19th Century saw widespread death and injuries in the 

workplace. Greater parliamentary oversight led to reforms to the common law. This 

development saw the status of the coroner, usually the Justices of the Peace elevated 

once again, and the role was secured in statute, namely in the UK’s Coroners Act of 

1887. Importantly, this legislation shifted the purpose of the Coroner from protecting 

the Crown’s financial interests, to the more valuable role of investigating deaths for the 

benefit of the community. And this set the foundation for the role and nature of the 

coroner in Australia as we understand it today. 

Nowadays however, we are a long way from the immediate coronial response seen in 

medieval England, and for some, who wait years for an inquest result (particularly the 

mothers who have been campaigning in this Territory for a proper inquiry into a death 

deemed to be in custody for persons the subject of mental health orders), the delay 

has been an ordeal in itself. I am not here today to criticise the justice system. What I 

want to do, is to give you an insight into how coronial law has developed in recent 

times and to express the opinion that reform has stalled in this Territory. 

During the 20th Century the most significant development in coronial law was the 

pressure placed on legislators to weaken the role of the coroner in workplace and 

government related deaths. The progressive removal from coronial legislation around 

Australia, of the power of the Coroner to examine the full causal contribution to a death 

is now almost complete, Let me illustrate: a fatality occurs because both traffic lights 

went green – someone was responsible for supervising the traffic lights, but someone 

also wrote the software. Someone also limited the budget for those who wrote the 

software, and further back, someone also diverted funds from that budget for some 

other task. How far back can contribution to the two green lights go? This is the 

concept of contribution. Initially, mine owners and industrial companies operating 

dangerous equipment found contribution to be very unfriendly. In later years, 

governments especially became wary of contribution as many more deaths to be 

explained occurred allegedly while the deceased was in the care or custody of a 

government entity, particularly a hospital. As most of you know, a significant portion of 

the inquests in this Territory are in relation to what I will call gently, health-related 

deaths.  

As Attorney-General, I resisted the move here to delete contribution from our Coroners 

Act. After my time, regrettably, it was removed here, and then the famous section 19E 

was removed from the Coroners Act in the Victoria, and the so-called alleged ‘reform’ 

in Australia was complete. I am a critic of this alleged reform, which has largely 

protected governments.  

As you are aware, I have been involved in some significant inquests. We acted for the 

families for those who died in the Thredbo landslide; we acted for the Bender family in 

relation to the death of their daughter in the Canberra Hospital implosion; I have acted 

also as Counsel in many other inquests – many health-related matters, police 

shootings, defence-related inquests (for example HMAS Westralia – deaths aboard a 

Royal Australian Navy tanker), the crash of an F111 RAAF plane in the South China 

Sea, and in an aspect of the Inquest into the death of Her Royal Highness the Princess 

of Wales. When I spent more than a year in the UK on an inquest into the deaths of 
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special force personnel and others aboard an RAF Hercules aircraft in Iraq, including 

the death of an Australian navigator, I noted the profound difference in approach and 

procedure nowadays by UK coroners to that in Australia. But before I depart from the 

Australian scene let me illustrate how important it is to have a dedicated professional 

Coroner. A confident and courageous Coroner who will raise a hue and cry for grieving 

relatives. It was a chastening experience to be representing the families of those who 

died so tragically a fortnight apart in July 1997 in the outrageous Canberra Hospital 

implosion and at Thredbo. The dedicated NSW Chief Coroner Derek Hand spared no 

one in his search for the truth. In Canberra, my attempt to tender an internal Liberal 

Party document that extolled the strategy of, quote, ‘Bomb the Canberra Hospital’ was 

rejected. Canberra needs a stand-alone professional Chief Coroner with experience 

in high-level expert forensic investigation of the type we see Senior Counsel 

expounding in complex personal injury and defective product cases. 

Returning to developments in the United Kingdom that have outstripped coronial law 

in Australia I want to dwell on how this divergence has occurred.  

In the United Kingdom Article 2 of the Human Rights Act 1998 says: 

1. Everyone’s right to life shall be protected by law. 

Relevantly, Article 2 of the European Convention on Human Rights had already 

declared the same before Prime Minister Tony Blair introduced the UK Human Rights 

Act., namely: 

1. Everyone’s life shall be protected by law 

Article 2 of the ACT Human Rights Act 2004 says, effectively, the same but no 

development in coronial practice and procedure in the ACT has occurred. 

In the UK following the Human Rights Act 1998, an early question asked by Her 

Majesty’s Coroner and Counsel appearing is: Is this to be an Article 2 inquest? Article 

2 creates a positive obligation to protect human life. It was revelatory for me as 

Counsel, first in the order every day, to appear for families of deceased defence 

personnel before HM Coroner-a retired Judge, in the RAF Hercules loss Inquest in the 

UK. The Inquest was held in an ancient Town Hall in Wiltshire not far from the RAF 

Base where the crew had been posted to operations in Iraq. 

It was obvious to me that Article 2 in the United Kingdom had resulted in a radical 

overhaul of inquest procedures. Foremost, was the way Art 2 has compelled the State 

to adequately resource an effective investigation into the death. There was no Caesar 

unto Caesar in-house Defence investigation. A retired senior police officer aided by 

defence and independent forensic scientists participated. Senior Counsel for the 

Ministry of Defence was co-operative in the disclosure of material. Some evidence 

was heard in-camera. Some, so sensitive on national security grounds, without the 

families present but it filled in the blanks. Having renounced my British citizenship so 

as to not face a challenge in the Legislative Assembly the UK Home Secretary quickly 

restored my citizenship so I could address ‘British Eyes Only’ material. This was not 

long after I was Counsel for the families in the HMAS Westralia coronial inquiry. What 
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a comparison. In that case I had to go to the Garden Island dockyard with the father 

of one of the deceased to secure a hidden piece of pipeline. 

If a UK State agency or authority may have an attributable role in the death the Inquest 

invariably becomes an Article 2 Inquest. Thus, at the outset the State has questions 

to answer and assistance to give the Coroner. When I say ‘assistance’ I use the word 

in its natural meaning. I don’t mean an adversarial stance defending the government. 

In the UK, if the death occurred in prison or custody, or, deemed custody such as 

following a Mental Health Treatment Order, or at a workplace a jury is mandatory. This 

signals the significance of the possibility that further deaths may occur in similar 

circumstances. In my experience I believe jury oversight of Inquests such as the 

hugely political Canberra Hospital Implosion Inquest and deaths in custody is required 

to restore public confidence in the system. The bean-counters may immediately talk 

about cost-tell that to the families… 

In 1998 the UK walked into a large body of European Human Rights law and UK case 

law got off to a kick start. Many cases mostly appellate, now mark the role of Article 2 

in its application to the coronial role in the UK. The same cannot be said of the ACT 

or Victoria where the same Article is enshrined in law.  

You may ask why the momentous changes to inquest law in the UK following the 

Human Rights Act 1998 have not occurred in the National Capital which has shared 

the same Article 2 since 2004. In general terms, successive governments in the ACT 

have been risk averse to the concept of an Article 2 Inquest. While the 1998 Act in the 

UK has led to a much wider recognition of the duty of the State, particularly, in respect 

to health-related deaths, deaths in custody and workplace deaths, not so here I regret 

to say. The new basis since 2004 for grieving families to enforce human rights in 

inquest law has been given next to no leadership by those in power in the ACT. With 

the large number of otherwise, palpable Article 2 related deaths in the ACT inaction 

by those in power is unsurprising. The root cause of this lethargy is a failure of 

leadership. 

In a British inquest, Article 2 is recognised at the opening of an inquest to determine 

whether, on the facts, Article 2 is applicable. Thereafter, in applicable cases the 

Inquest becomes known as, ‘an Article 2 Inquest’. By referring to the enquiry as such, 

Article 2 is accorded the gravity it demands of those, usually lawyers, given leave to 

assist the Coroner. This applies to Counsel Assisting. In the Canberra Hospital 

Implosion Inquest, Counsel Assisting opposed the tender of the ‘Bomb the Hospital’ 

document. Recognition by the Coroner of an Article 2 inquest secures the prominence 

within the community of fundamental human rights standards. Although the Australian 

national capital shares with democratic Europe and the UK the same fundamental 

evocation of the role of the modern enlightened State there has been little focus in our 

Coronial Courts upon overseas developments in Coronial law under the same rubric 

Following gross violations of human rights in South Africa, particularly deaths in 

custody, the  Court in S v Makwanyane [1995] stated: 

‘The rights to life and dignity are the most important of all human rights, and the 

source of all personal rights… By committing ourselves to a society founded on 
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the recognition of human rights we are required to value these two rights above 

all others. And this must be demonstrated by the State in everything that it 

does…’1 

This is not new – Blackstone’s ancient Commentaries on the Laws of England 

asserted; 

‘the law not only regards life and member, and protects every man in the 

enjoyment of them, but also furnishes him with everything necessary for their 

support’2 

As you all know the Article 2 concept is as old as ordered society. It’s significance is 

that it now enjoins the State to act with more vigour to protect life. 

 

Numerous appellate court decisions in the UK and Strasbourg have established the 

clear mandate imposed upon the State by Article 2 to establish safeguards to life within 

the State jurisdiction. This includes: 

Laws, precautions, procedures and means of enforcement that will, to the 

greatest extent reasonably practicable, protect human life.3 

In circumstances of public disquiet such as an unexplained cause where the 

right to silence may be availed of by a material witness there is an arguable 

breach of Art 2 if the full facts are not brought to light.4 In the Australian context 

this aspect of Article 2 means that in appropriate cases a Coroner should be 

proactive in the issue of a Certificate compelling testimony from a witness 

although that testimony may not be used in evidence against that witness. The 

trade-off is to ensure that the means to prevent similarly caused deaths and 

injuries are identified. We should not lose sight of the role of the Coroner not 

being that of a neutral judge. The Coroner is the investigator and many 

Coroners perform a sterling role behind the scenes with the usually, 

overburdened and other work distracted police investigator. 

An effective judicial system to investigate deaths and hold those responsible to 

account5 including an effective criminal prosecution process6 and the 

identification and rectification of dangerous practices and procedures to reduce 

the risk of other lives being lost.7 In the ACT it is evident that, in potential 

industrial manslaughter cases the DPP lacks the skills and resources to locate, 

brief and analyse complex expert testimony that highly experienced personal 

                                                           
1 S v Makwanyane [1995] LRC 269 at 313. 
2 Blackstone’s Commentaries on the Laws of England (4th ed, 1976) Vol 1, 101. 
3 R on the application of Middleton v HM Coroner for West Somerset [2004] 2AC 182 at [2]; R on the application 
of Amin v Secretary of State for the Home Department [2004] 1 AC 653 at 19; Vo v France 920050 40 EHRR 12 
at [89]; Oneryildiz v Turkey 920050 41 EHRR 20 at [89-96]. 
4 Ibid Amin; R on the Application of D v Secretary of State for the Home Department [2006] 3 All ER 946 at [9] 
5 Vo v France 920050 40 EHRR 12 at [89] 
6 R on the Application of Da Silva v DPP [2006] EWHC (Admin) at para [49] 
7 Ibid Amin at [31]; R on the Application of Middleton v HM Coroner for West Somerset [2004] 2 AC 182 at 8. 
and 47; R on the Application of Sacker v HM Coroner for West Yorkshire [2004] 1 WLR 796 at [28]. 
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injuries lawyers routinely commission for the same incident. In the UK Article 2 

has led the prosecution service to establish a dedicated coronial staff, and, in 

appropriate cases, notwithstanding the independence of the DPP, brief the 

independent Bar.  

In the ACT the Coroner may make recommendations but without reference by 

Coroners to discharge by the State of that ‘clear mandate’ in Article 2, the Government 

in the ACT will pick, choose and often debate whether it will act on or adopt a Coroner’s 

finding and/or recommendation. Clearly uncomfortable sometimes to give evidence 

the same officials get to debate in the backroom corridors the Coroner’s findings and 

recommendations after the Inquest has closed. In terms of public hospital health care 

and custodial duty, and as found in the United Kingdom, there is no other area of State 

responsibly where so many people die from potentially preventable deaths.  

In the ACT the Coronial process is quite overburdened with what should be Article 2 

inquests. The Government should disclose the number and category of pending heath 

treatment related inquests, by date of death and date of any findings. There should be 

an independent audit of all Coroner’s recommendations in the past 5 years. I believe 

the public may be astonished to learn the current situation and how desperately 

overworked the Coronial process is. The proper resources required for independent 

forensic medical investigation should be allocated by the ACT Government in 

compliance with Article 2 not simply on a discretionary basis. 

Despite some claims by the ACT Government the ACT still has no dedicated 

independent Coronial Office. The role remains essentially a tack-on to the work of the 

busy Magistrate role. Article 2 alone deserves more for our loved ones. 

Finally, I am honoured by your invitation to speak. I well remember assisting your early 

office bearers to get this Association going in 1991. You perform a most valuable role 

in the community-a role with true history behind it. 

   

Bernard Collaery 

17 March 2018 

  


