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Creating a Just Society Under Rule of Law 
Bernard Collaery Address to the NT Law Society  

Madame Attorney Natasha Fyles, Chief Justice Michael Grant, Justices, Master, Chief Judge, 
Judges, Distinguished Guests and Colleagues, 

I am honoured to be invited the more so because Darwin has been my bridge to Timor over 
many years and we have had one of our daughters and her family teaching with the Yolngu in 
Arnhem Land for the past five years. 

I have no intention of exploring any doctrine of law before such a distinguished audience. 
Rather I want to address how the law should interact with unwelcome even unlawful Executive 
action. I thank President Trump for his timely intervention this week on the theme of Executive 
action and applaud the outgoing US Attorney. 

When I left Sydney Law School in 1969 an age of certainty seemed to be upon us. Man was 
on the Moon, communicable diseases were being bowled over one by one and after the 
anticipated defeat of communism a brave new world beckoned. We sensed that the great 
constitutional and administrative reforms in domestic and international law in the United States 
and Britain were coming our way. Terms like ‘natural justice’, ‘human rights’, ‘equality’, 
‘procedural fairness’ rang out not just from Martin Luther King but from conservative jurists like 
Professor Wade. Our resurgent Law Schools were enlivened by protest movements over 
conscription and occupational health and safety. 

In the late 70’s early 80’s the great administrative law reforms were achieved-AAT, ADJR, FOI 
etc etc. Creating a just society appeared to be on the way but then it receded and receded 
even further after 9/11. 

Progress on law reform for the common good has all but halted. We are, as Paul Kelly said in 
the last Weekend Australian in an era of sectional politics. Lately, we have had a bewildering 
changing of the deck chairs in Canberra more frequent than in Italy. Those squabbling for 
power are starting to set their own rules. 

Before the end of my law schooling I had spent a little time training with one of our intelligence 
agencies. Australia was returning to the threat of foreign infiltration. One of my instructors had 
served as a “Z Force” commando during the then not distant WW II. He told us of the field 
craft that had sustained the 2nd/2nd Independent Company in Timor. We learnt much from him. 
I didn’t know where Timor was but I knew that unlike the fate of our Diggers in the rest of SE-
Asia the largely Christian population of Timor had risen to support them. I am named Bernard 
after a prisoner of the Japanese and Joseph because my mother guessed, correctly as it 
turned out, that I might need an emblematic father. A lot of my generation came from families 
that had made great sacrifices during the war. We launched into life with high hopes for our 
country. 
 
Imagine my disgust some years later when based in Paris I read secret cables signalling our 
sell-out of the Timorese, and, I might add our interpreters and Special Force guides in 
Vietnam. I learnt early that in the hands of a few, hidden from critical analysis, foreign policy 
remained and remains so long after Magna Carta a vestigial Prerogative- often arbitrary, often 
beyond purview especially by the Rule of Law. 
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In modern times in the absence of experienced and intellectual leadership of the like of H V 
Evatt and Richard Casey the Executive prerogative in foreign policy has too often been 
exercised by minnow Ministers inexperienced in foreign relations who swim around a secretive 
Big Fish Canberra bureaucracy regurgitating ‘brilliant’ ideas, or, and classically in the Whitlam, 
Evans and Downer eras, unprincipled unaccountable wretched deal-making mixed with some 
dashing well-publicised ‘do-good’ treaty making such as when Alexander Downer fresh from 
bugging the Timorese revenue negotiation team in Dili signed in New York-wait for it- the UN 
Convention against Corruption. 

This brings me to my topic ‘Creating a Just Society under Rule of Law’. We are, without doubt 
in a ‘Minnow Era’. Like the times emerging now in Washington, Canberra’s Parliament hosts 
smart ‘deal makers’ around industry, or, more briefly on change of Government, the unions. 
Swimming with them in Cabinet are some Minnow Ministers well out of their depth who lack 
either or both intellect and real life experience in their portfolio areas.  I have no need to 
catalogue this. Nick Xenophon, Darren Hinch and Pauline Hanson seem to sense where the 
jury is going. I am far from alone in predicting significant losses for the Coalition and the docile 
Opposition at the next Federal Election. A wealthy Australian philanthropist is about to fund 
unseating campaigns in marginal-seats-Coalition and docile Labor alike. 
 
But what do our alternative leaders profess? We have a vital interest now in conducting a Rule 
of Law Audit on recent Federal Executive decision-making. For our own good we need to 
challenge our future candidates on their response to the Audit outcome. No government in 
Canberra will audit itself. Lawyers in the private profession, in government or the prosecution 
arms of DPP, ASIC etc., need to contribute to a national audit process under the aegis of a 
reputable independent non-government body. 

Time permits me to draw on a few recent examples from my practice of the need to make the 
current Executive accountable. It will be up to us and our professional leaders including the 
Law Council of Australia to bring about the Audit. Replace the Barons with the Bar and bring 
Attorney-General Brandis to his Runnymede by invoking the Judiciary in strategic action 
before the Courts. Legal activism must accompany political change.  I include in my call the 
need for action now by the young leaders at our Law Schools. 
 
I have no doubt that Trump excesses will refresh legal activism in the United States. We should 
not wait to follow. The grounds are already here for a revival of legal activism in Australia. 

In one sense this call is not novel. Some European States are supporting a EU Rule of Law 
Audit in Poland. This follows alleged Executive interference in the appointment of Polish 
Judges. Such review machinery is already established by the European Statutes. Australia 
lacks this. As retired Justice Stephen Charles says we lack effective oversight machinery over 
our parliamentarians, in particular, a Federal Anti-Corruption Body. Regrettably, for the past 
generation there has been little legal activism within the Federal Attorney-General’s 
Department with its largely compliant bureaucracy. 

During our research for the case for Timor-Leste in The Hague we commissioned abroad a 
detailed study led by an eminent UK team of the oversight of intelligence agencies operating 
within our Allies, the EU, and, post-Yeltsin’s reforms, Russia. Australia performed the more 
poorly within the democracies. Putting other effective Australian intelligence agencies aside 
whose work I respect, ASIS on our review had its closest cousin in Putin’s SVR-RF in Moscow 
in terms of being a largely unaccountable effectively private whispering Executive resource. 
The unlawful Dili bugging by ASIS illustrates the need to thoroughly re-write the 
loopholed Intelligence Services Act 2001 and spell out the role for ASIS, hopefully, outside its 
current cloisters. I shall be addressing this issue in my speech at Alice Springs tomorrow. 
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A Rule of Law Audit may set parameters that may shake a Federal Legislature. Hopefully, a 
sensible Cross-Bench may trigger legal activism on all sides of the Parliament. With a docile, 
if not complicit Opposition we may need to look to the Cross-Bench to halt the rise of arbitrary 
Executive action particularly in the field of foreign affairs where, in foreign dealings the 
mandarins leading the minnows have from time to time exhibited little concern for the common 
good of ordinary Australians. 
 
It was under Labor Governments that our Timorese allies were sold out in both 1975 and 1989. 
It was under a Coalition Government and Foreign Minister Downer’s ASIS, located within 
DFAT, that the Dili Cabinet bugging occurred between Joint Venture fiduciaries that would 
have seen us prosecuted if it had occurred in private industry. Former NSW DPP Nicholas 
Cowdery QC has identified an offence under ACT law of conspiracy to defraud. 

It was under Gillard’s Labor Government and Attorney-General Mark Dreyfus that our Law 
Chambers were bugged along with the unlawful clandestine interception of our legally 
privileged communications.  The job was finished off by two of the Coalition’s lawyers, George 
Brandis and Julie Bishop, when they saw to the raiding of my Chambers, the seizure of our 
Brief and the cancellation of Witness K’s passport. Both they and any lawyers complicit in the 
Dili bugging and the bugging of our Chambers must be made accountable within our 
profession and hopefully will be. 
 
How safe are our records when we act lawfully within Australia for a foreign sovereign client? 
The botched raid for which ASIO was selectively briefed and misled did nothing to encourage 
sovereign countries or large foreign corporations to use Australian lawyers on sensitive 
matters. 

Ten or even fifteen years ago, the idea that there would be a call for a rule of law audit of 
Federal Executive decisions may have been greeted with puzzlement. Time permits me to 
give only a few examples of why an audit is vital for our democracy. 

But first, what does rule of law mean?  Originally it is a translation from the Latin 
phrase imperium legume, known to Romans as the empire of laws and not the empire of men. 
The Roman concept of rule of law assumed the pursuit of justice through law, without reliance 
on executive government.  This led to a debate as to whether rule of law means mere legalism, 
procedural regularity. 
 
Namely, that the State observes the procedural aspects of the common law and the black 
letter of legislated law.  But rule of law is taken to mean a lot more nowadays.  Perhaps not so 
much as to suggest that all human rights concepts are embraced by rule of law. Fundamentally 
rule of law requires that laws be made and enforced to serve a proper purpose, namely, the 
common good.  It is of course the common good by which States that claim to be based on 
rule of law should be judged. The pursuit of individual rights must leave space for the 
maintenance of the common good. 
 
We are all aware of the great instruments of our times – the UN Charter, the Universal 
Declaration of Human Rights and the development of universal core principles of the United 
Nations, with the offshoots of that in the European Convention on Human Rights, the African 
Charters, the American and South American Conventions, the UK Human Rights Act and so 
forth.  But I am not going to dwell on those. In some respect those instruments have focused 
on individual rights while the big game-the common good-has slipped from centre-stage where 
it should be. 
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What I want to dwell upon is the evaluation of our laws and our political institutions to determine 
whether they advance the rule of law, or not.  The antithesis of the rule of law is arbitrary 
government.  Another antithesis is corrupt government.  There must be stable constitutional 
government.  The only legitimate purpose of government is advancing the common good and 
not to advantage a single sector of society.  One of the first principles is an independent, 
confident and respected judiciary. 
 
Again, the rule of law requires those who establish laws to be generating legislation for the 
public good and not merely to promote private interests of certain powerful groups be they on 
the Left or the Right of the spectrum.  In more recent years claims by the Executive that it 
knows best what our ‘national interest’ is have been seen to be motivated by shallow sectarian 
interests. Ask any young prospective home owner what he or she thinks of our alleged 
‘national interest’ is in ensuring ‘competition’ (read ‘less regulation’) between banking 
institutions. The real ‘interest’ is the ‘public interest’-the common good. 
 
The rule of law also requires those who make laws to be themselves exemplar.  For example, 
there is nothing more corrosive of respect for the State than for those who make laws to 
punish, for example, misappropriation of corporate funds, and to have those who make and 
defend those laws, to be accused of similar conduct. The community might well ask what the 
moral difference is between misuse of shareholder funds and misuse of government funds? 
 
The goal of achieving administrative review, independent from executive power, is 
undermined when appointments to the role of reviewing Executive decision making are made 
with perceived partiality and without appropriate consultation. It is in administrative tribunals 
where governments are most challenged. Some appointments made recently at the coal face 
of administrative review by the Federal Attorney General did not resonate with the legal 
profession. Twenty-six appointments were identified as having various links to the Coalition. 
A significant number of experienced Tribunal Members were not re-appointed. Those of us 
within the profession know when appointments are not made on a tested merit base but the 
ordinary citizen may not know and may become unfairly cynical about all appointees.  A 
fundamental problem is the tendency of both major parties in Canberra to act in representation 
of political interests, some allied, some shared rather than in the interests of the common 
good. I hasten to say that I am referring to administrative tribunal bodies not judicial 
appointments. 
 
Slowly, steadily, inexorably, the exercise of Federal Executive power has moved away from a 
rules base to a policy base using Executive directives and poorly scrutinized regulatory 
powers. The Federal Government is now in essence a policy based State, often attempting to 
evade legislative measures that it finds antithetical to its policy approach and acting 
increasingly in an arbitrary manner as it erodes as much as it can, the right to judicial review 
of administrative action. 

The failure of our modern Parliament started early. Witness the Hawke Government decision 
against a bi-partisan Parliamentary Committee recommendation to effectively exclude judicial 
review for any Australian citizen faced with extradition. The ‘no evidence’ provisions of 
the Extradition Act 1988 must be reviewed. When introducing the ‘no evidence required’ 
amendments in 1985 the Executive ignored sensible advice. 

I’ll give you some recent examples from our practice of the misuse of these provisions that 
Kirby J said, in dissent, are unconstitutional. Provisions that allow indefinite detention by 
Executive Order are incompatible with the Magna Carta which remains both in our common 
law and on the Statute Book in the Australian Capital Territory. The Great Charter was recently 
cited by the UK Supreme Court in Rahmatullah an imprisonment without trial or access to 
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court rendition case. Justice Kirby’s prophetic words in Vasilikovic rang plain and true as we 
dealt with three recent Federal extradition orders. 

On 1st September 2014 Australian Justice Minister, Mr Keenan, a delegate of the Attorney-
General, George Brandis, issued an extradition order against Krunislav Bonic, a Croatian 
Catholic. Around the same time another extradition order was issued against Mico Jokanovic, 
a Serbian Orthodox Christian.  The documents served on Bonic, a qualified law-abiding 
builder and long-time Australian citizen who had peacefully visited his native Bosnia since 
arriving as a refugee after the Kosovo war alleged that he had mutilated and murdered 
Muslims. An argument was prepared for his appearance the following morning to ensure that 
Bonic’s name and that of his wife and children were suppressed until arrangements for their 
safety could be made. 
   
This was in the days following announcements by both Prime Minister Abbott and the Attorney 
General, Mr Brandis, that the community had to be on guard for individual (read Muslim) 
terrorist acts.  This followed as you recall controversial raids approved by the Federal 
Attorney-General on hundreds of Muslim homes that elicited complaints of discriminatory 
conduct. 
 
We planned, immediately, to approach the court to ask the Magistrate to suppress names until 
Bonic’s family including children and pupils attending a local Catholic primary school could be 
made safe.  But when we awoke that morning, the national newspapers were full of the story 
quoting an Attorney General’s spokesperson, replete with a photo of Bonic and stories of how 
Bonic was to be extradited for torturing and killing Muslims. This conduct was disgraceful.  We 
pointed out very quickly to the Attorney’s advisers that the request for his extradition from 
Sarajevo served upon him by arresting Federal Police had internal contradictions and was 
poorly translated. 
 
Bonic remained in prison in fear for himself and his family for several months over Christmas 
awaiting extradition.  Our team travelled three times to Bosnia-Herzegovina and went to a 
somewhat tense location in Bosnia to interview alleged victims, and witnesses.  
   
To their credit, the Chief Prosecutor and her deputy in old Ottoman Travnik (where the Turkish 
National Flag flies to this day), both Muslim lawyers, called on the spot for the wartime archival 
material, showed it to us, heard our submissions, particularly statements by locals that 
Kunislav Bonic, then a 17year old far from molesting muslims, had rescued his muslim 
neighbours before he himself was captured and tortured.  Indeed, Bonic’s own cousin had 
been crucified to a barn door by foreign fighters and that cousin, pleading to be despatched, 
was despatched by his distraught own brother, who was then executed, along with the 
mother.  The horrifying nature of what had occurred to the Bonic family, at the hands of foreign 
fighters, still cut no ice in Canberra. 
 
As a last desperate measure, we went back to Sarajevo and approached the justice authorities 
ourselves. The extradition request was withdrawn.  The Attorney was forced to release Bonic 
as he had no grounds to hold him. 
 
This scandal unfolded shortly before the Lindt Cafe tragedy in Sydney. Need I say how the 
community would have reacted if the killer had gone to Canberra instead. The Attorney who 
had warned Australians of the prospect of individual attacks exposed the Bonic family, 
schoolmates and neighbours to real ongoing danger. Bonic sold his home and moved 
elsewhere. His building business was ruined. 

As for our Serbian Christian, also an Australian citizen, our team member went to Tusla, found 
that there was no evidence to connect him and in fact, he had an alibi.  We put this to the 
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Attorney who didn’t listen.  Jokanovic was wrenched from his home in Melbourne, sent to 
Tusla, where he languished in gaol for more than six months before being released, when the 
only piece of evidence, a balaclava, showed a different DNA.  The DNA testing could have 
been done by cooperation in Australia. His trucking business was ruined. 
 
To its great credit though no doubt sorely tempted the leadership of the Muslim community did 
not react to publicity encouraged by the Executive that it would extradite alleged Christian 
criminals to a predominantly Muslim country. 

Just three weeks ago, another Australian citizen with an unblemished record, lost a five-year 
battle from jail against his extradition to Polk County, Florida where Sheriff Judd says our 
Australian will not leave jail alive.  He was extradited ostensibly for being involved in a 
chatroom domineering site where two teenagers were stripped naked and whipped.  He 
claimed he only saw the rear of the naked, dominated young women. Revolting though the 
video was, he had been sent the video and was nailed with it. 
 
The domineering chatroom involved all sorts of sado-masochistic suggestions lawful between 
consenting adults but our 58-year old Australian who had just nursed his wife of 22 years 
through terminal cancer, is fixed with a video allegedly, as it turns out, filmed by a Deputy 
Sheriff of Polk County, herself. 

Her boss is notorious. Asked why a black escapee had been shot 68 times, Sheriff Judd told 
a Federal Grand Jury that they had run out of ammunition.  Our client, Chris Lobban’s alleged 
offence carries a mandatory term of 25 years.  The Sheriff’s Deputy is currently serving a 22-
year prison term.  The fact that the offence might have carried four years in Western Australia 
and that Lobban had been in jail for five did not count with the Australian Federal Government. 
We have been contacted by the author of a soon to be published book on Sheriff Judd’s 
excesses in Polk County. It will reveal a pre-occupation with porn prosecutions by a bible-
bashing Sheriff who wears his uniform in the pulpit. 
 
Procedurally, extradition is almost impossible to challenge on cause. So, in rule of law terms, 
from a legalistic point of view, the extradition was procedurally correct. The Lobban case 
demonstrates why the modern concept of rule of law embraces the concept of just laws and 
just imposition of laws – fair government.  Lobban’s extradition the other week demonstrated 
how the rule of law must also protect the unlikable from inhumane treatment. Sure you can 
make political mileage extraditing an alleged paedophile but it takes another quality altogether 
to act fairly even if unpopularly. 
 
The Government is now proposing an extradition treaty with China.  Those familiar with 
Chamberlain’s piece of paper in 1938 might wonder how well we can trust the Chinese 
leadership that Australian citizens extradited to China will not be subjected to inhumane 
conditions, forced labour and excessive sentencing including organ harvesting.  Assertions 
from Canberra that China will give undertakings not to employ the death penalty cut no ice 
with those of us who deal with the Chinese legal system and the Federal Attorney General’s 
Department. 
 
We have represented the Falun Gong when the Australian Foreign Minister Downer craven to 
the Chinese Government attempted to ban their demonstrations. We heard chapter and verse 
from two defecting Chinese Public Security officials of the deceit, absence of rule of law and 
corruption in the Chinese legal system.  How our bureaucrats and legislators could be involved 
in dialogue with that country on extradition escapes me entirely.  What it does indicate is 
Australia’s willingness to both detain by Executive fiat and send Australian citizens away 
without a probable cause enquiry that the United States and many other governments require 
in respect of the extradition of their own citizens. 
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I mention extradition only as an illustration. You cannot look at Federal Executive decision 
making in isolation. The unfair use of the extradition power is symptomatic of the lack of values 
applied elsewhere. This is particularly so in some border control decisions. 

Now some of you are familiar with the raid on our chambers in December 2013, on the day 
before we were due to appear in The Hague. Timor-Leste’s case against Australia was 
bolstered by a very senior and decorated ASIS officer who objected to a new culture in ASIS 
exemplified by the unlawful use of ASIS assets when other matters such as the Bali Bombing 
investigation had priority.  He had gone to the Inspector General of Intelligence and Security 
and had full authority to consult with us. We had authority and clearance to advise him and to 
take private legal action. Witness K was not our first such client. He was not a whistle-blower. 
This was not disclosed to the Australian public, or later to the International Court or to ASIO 
staff when Attorney-General Brandis issued a search-warrant using the extra-judicial power 
given to the Attorney after 9/11 to aid the fight against terrorism. The danger of giving the 
Executive such powers is illustrated by this disgraceful event. 
 
The raid on our chambers, the seizure of our brief, the attempt to intimidate all the lawyers 
involved, including Sir Elihu Lauterpacht QC, a renowned international lawyer, 
was Putinesque. It mirrors events in Moscow in recent years. We applied successfully to the 
International Court of Justice for provisional measures against Australia, including cessation 
of unlawful surveillance and interception and the return of our papers. 

The bugging mission in Dili by ASIS had nothing to do as alleged with national security, nothing 
to do with Australia’s economic wellbeing and nothing to do, with any foreign relations issue 
affecting Indonesia.  The bugging was about Alexander Downer and the corporate interests 
involved getting the advantage of clear voice transmission of the internal deliberations of the 
Timor-Leste PM on a revenue deal that would flow principally to foreign shareholders. 
Tomorrow, in Alice Springs I shall be addressing the reforms required to prevent similar 
misuse of our intelligence services by the Executive. 
 
Sadly, the perception is that where judicial or administrative review cannot be abolished or 
eroded or excluded, the Government has been appointing, blatantly, political allies, even a 
family solicitor to review bodies.  This is the Moscow style grip on power now surfacing in 
Canberra.  For those of you so distant from Canberra who might greet what I’m saying with 
incredulity, take note that unless a rule of law audit is done soon, Canberra will become more 
like Moscow, where the powerful add to their impunity year by year. Witness this year’s batch 
of travel rorts now effectively under the table again with the same old catch-cry ‘systemic error’ 
and ’unclear guide-lines’. Since when has this defence been available to Centrelink clients 
facing a pay-back demand. 
 
There must be a rule of law audit across the actions of the Federal Executive, particularly 
issues of corruption within the Parliament itself.  How can accused persons awaiting trial in 
this country for misuse of corporate and Centrelink funds view their continued prosecution 
against the conduct of our politicians.  Certain politicians caught out in the United Kingdom 
were jailed but not here. 
 
For those of you who study legal history, I challenge you to find another period in the history 
of Australia, where the Executive Government has been so ethically compromised as it is now. 

I am pleased to be make this call from Darwin.  It was your Bar Association that invited me in 
2014 to address its annual conference in Dili at a time when the Federal Government was 
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threatening our team and rumoured to be intending to seize my passport. Those who live in 
the North know full-well the need for an effective foreign policy in this Region. 
 
You may not be surprised to know that some of the strongest expressions of support our team 
gets is from within the Defence community- from top to bottom.  How contrary to the safety of 
our North was it of DFAT to craft a foreign policy that would leave the Timorese dissatisfied 
as they have been for many years with their treaty arrangements with Australia. I am so glad 
that our team acted to break this cycle of distrust. I deeply admire a quiet Australian- Witness 
K- himself a decorated veteran in the service of our country.  I do hope that we are about to 
finally settle the boundary issues with Timor.  Isn’t it in the interests and safety, particularly of 
Northern Australia, to have that sentinel out there, East Timor, that unsinkable aircraft carrier, 
that deep sea port near Betano, where HMAS Voyager lies lost, as our ally? 
 
No one seems to disagree how important it is to our defence to have a stable and prosperous 
ally on our trade routes, on our doorstep?  How was it that this cheating, this gross breach of 
fiduciary duty went on when it was quite contrary to successive Australian Defence White 
Papers?  This was DFAT at its worst- promoting corporate interests ahead of our national 
defence. As well, it threatened to undermine the enormous good works done by our Defence 
forces that I saw firsthand all over that island after 1999. 
 
Some may ask how is it that we are prepared to put up with Government from an ivory tower 
playing sectional politics remote from the people, and imperilling our safety? It is upon a similar 
catch-cry that Trump beat his drum. Others in Australia may follow his lead. This is a matter 
of concern. After the Audit with it’s inevitable findings there must be a call upon our new 
parliamentary candidates, and I expect there will be a lot of them, well before the next General 
Election to recognise those findings, face the people, and to commit themselves to Rule of 
Law for the people. 

Thank you. 
 
 
 
Bernard Collaery 
1 February 2016 
 


